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3. And finally those cases in which the streets of the city of Davenport, and was 

municipality is rendered liable by some therefore a public nuisance per se, which 

express statutory provision. the city was bound to abate, it would 

In view of the recent decisions of the seem that there is very high authority for 

Supreme Courts of Massachusetts and the proposition, that the city was, never- 

Michigan, two of the ablest courts of the theless, not liable in a private action, to 

United States, it must be regarded as a person injured thereby, for its failure 

matter of regret that the Supreme Court to abate the said nuisance, in the absence 

of Iowa did not more fully consider the of some express statutory provision in the 

liability of a municipal corporation to a laws of Iowa creating the liability, 
private action for a neglect of a public Henbt Wade Rogers. 

duty. For, conceding that the railroad Minneapolis. 
was not legally authorized to use the 
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Where a parent, in consideration of love and affection, makes an absolute gift of 
exempt property to his child, and completes the transfer by a manual delivery of the 
property, fraud cannot be imputed to the transfer merely because it is voluntary, and 
the child will hold the property as against the creditors of the parent. 
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Cole, J. — Notwithstanding the ingenious criticisms of the acute 
and learned counsel for the defendant upon the charge of the Cir- 
cuit Court, a majority of the court think there was nothing in the 
charge which could have misled the jury to the prejudice of his 
client. The portion of the charge to which the first exception was 
taken reads as follows : " I say to you ' as a proposition of law,' it 
being conceded that they were exempt as his library, that he had 
the right to sell them for a valuable consideration to any one, and 
when sold for a valuable consideration to a purchaser, that they 
were still not liable to seizure and sale upon execution for his 
debts." It was a conceded fact in the case that the library in 
question was Dr. Carhart's professional library at the time he 
claimed to have given it to his children, the plaintiffs in the action, 
and that he might then have held it as exempt by statute as his 
private library. But it is objected that the above charge was not 
applicable to the facts, and was likely to mislead the jury, because 
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there was no pretence of a sale of the library for a valuable con- 
sideration. It is certainly true that the plaintiffs claimed the 
library by way of gift and not by purchase from their father. But 
in the charge, as well as in some of the instructions asked by defend- 
ant, it was assumed that a transfer by gift or sale was subject to 
and controlled by the same rules of law, and this, doubtless, will 
account for this language in the charge. For instance, in the sixth 
request asked by the defendant, we find these words : " The ques- 
tion for the jury to determine is, was this sale or transfer by gift, 
fraudulent and void as to existing creditors," &c. The same form 
of expression is used in the second request where the transfer is 
spoken of as a sale. So while it may be true that the plaintiffs 
did not claim to have purchased the library, yet it seems impossible 
that the jury could have been misled by what the court said in 
regard to a sale. In the same connection the court added this : 
" He (Dr. Carhart), also had the right to donate them for a con- 
sideration, and the love and affection which the law presumes he 
bears for his children is a sufficient consideration. He had the 
right then in consideration of his love and affection for his children 
to donate them to his children, give them to them, and if that gift 
for this consideration was followed by an actual manual delivery of 
the property to his children it was still and continued to be not 
liable to seizure and sale upon execution by creditors. So that I 
have taken away from your consideration all questions of fraudu- 
lent transfers so far as the sale or gift to his children is concerned." 
Also in a subsequent part of the charge the court made use of this 
language : " Therefore, I say, if you find there was a gift of these 
books to his children, followed by a manual actual delivery, in con- 
sideration of the love and affection which the law presumes the 
parent bears to his child, it is a good transfer and thereafter the 
property is not liable for his debts any more than it was prior to 
the date of the gift." These portions of the charge were likewise 
excepted to. Now the idea advanced or proposition laid down in 
this charge as we understand it is this : A parent may in consider- 
ation of love and affection make a valid gift of exempt property to 
his child, and when the gift is completed by a manual delivery of 
the property the child will hold it as against the creditors of the 
parent. In case of non-exempt property the debtor would not be 
permitted to make such a disposition of his property to the pre- 
judice of the rights of his creditors. The law requires a man to 
Vol. XXVIII.- 4 



26 CAKHART v. HARSHAW. 

be just before he is generous, and the fact that the transfer was 
without consideration would be deemed a strong if not a conclusive 
badge of fraud. But in case of exempt property which the creditor 
has no right in law to subject to the payment of his debts the rule 
is otherwise. In respect to such property the parent may in con- 
sideration of love and affection donate it to his child, and where the 
gift is followed by actual manual delivery of the property to the 
child it is placed beyond the reach of the creditors of the parent. 
In other words, fraud cannot be imputed to such a transfer of pro- 
perty merely because it is voluntary or without consideration. This 
is the meaning of the charge as we understand it, and with this 
interpretation it is not fairly open to criticism. The court is 
evidently speaking of a sale or gift of exempt property which 
actually passes the title and ownership to the vendee or donee as 
against the parent, and where the child is clothed with full dominion 
and control of the property. 

There is another passage in the charge which was excepted to, 
and which was much commented upon in the argument made by 
defendant's counsel. It is the following : " Being so exempt, I say 
to you the law is, he had the right to sell them ; he had the right 
to donate them, and it is perfectly immaterial whether he designed 
to defraud creditors or not ; the property being exempt, the dis- 
posal of them could not defraud the creditors, because the creditors 
had no right to them." This, it is said, was equivalent to laying 
down the broad, naked proposition, that in no case, under no cir- 
cumstances, can fraud, as against a creditor, be predicated upon a 
transfer of exempt property by a debtor. So that it would logically 
follow from this doctrine that if an unscrupulous debtor should 
make a mere colorable sale or gift of exempt property to a friend, 
to be held in secret trust for his own use, then acquire additional 
exempt property, as far as the funds of his creditor in his hands 
would enable him to do, and make a like disposition of it to another 
friend, to be held in the same manner, and continue these transac- 
tions indefinitely, he could always cover up his property and keep 
it from his creditors. This is not a fair inference or deduction 
from the charge, nor does the doctrine laid down by the Circuit 
Court lead to any such mischievous and absurd consequences. All 
through the charge the court is treating of an absolute sale or gift, 
not a mere colorable one — a sale or gift where the title and owner- 
ship of the property passes to the vendee or donee. It is the same 



CARHART v. harshaw 27 

as though the court had told the jury that a debtor has the right to 
make an absolute sale or gift of exempt property to a child or friend, 
and that the motive with which such a transfer was made was im- 
material or of no consequence to his creditor. The doctrine <if the 
charge is the same in principle as that stated by Mr. Justice Paine 
in Pike v. Miles, 23 Wis. 164, when considering the effect of a 
conveyance by the husband to his wife of the homestead. He says 
that such a " conveyance cannot be held fraudulent as to creditors, 
for the reason, that being exempt it was no more beyond their reach 
after the conveyance than before." Substantially the same thing 
is said in Bond v. Seymour, 2 Pin. 105, and Dreutser v. Bell, 11 
Wis. 118. The following authorities are to the same effect: Mur- 
phy v. Crouch, 24 Wis. 365 ; Hibben v. Sayer, 33 Id. 319 ; Smith 
v. Bumsey, 33 Mich. 183 ; Smith v. Allen, 39 Miss. 169 ; Ed- 
mondson v. Meacham, 50 Id. 34; Qrummen v. Bennett, 68 N. C. 
494 ; Buvall v. Bollins, 71 Id. 218 ; Danforth v. Be.attie, 43 Vt. 
138 ; Lisby et al. v. Perry et ah, 2 Bush 515 ; Kuevan v. Speaker, 
11 Id. 1 ; Sears v. Hanks, 14 Ohio St. 298; Mannan v. Men-ill, 
11 Allen 582 ; Cox v. Wilder, 2 Dillon 45. It is claimed that 
the principle to be extracted from these and other like cases, goes 
only to this extent, that a transfer of exempt property will not be 
held void as a fraud upon creditors, when the effect of such deter- 
mination will be to put the property in the hands of the fraudulent 
vendor still exempt. But if the circumstances of the debtor have 
so changed that he could no longer hold it as exempt if the sale be 
set aside, then the transfer will be avoided for fraud at the instance 
of the creditor. It seems to us the true test is, was the sale or gift 
valid when made ? If the ownership and title then passes absolutely 
from the debtor so that he cannot afterwards have or claim any 
benefit from it, the transfer is unimpeachable on the part of credit- 
ors. In this case, it is said, while Dr. Carhart might hold the 
library as exempt as a professional library, he had no right, under 
the color of a pretended gift of it to his children, to hold it as a 
merchandise for sale. The Circuit Court did not rule that he had 
the right to hold it in that manner. On the contrary, in another 
place, the court charged that if the store was Dr. Carhart's, carried 
on for his benefit, he being the owner of the property — the books in 
trade — but was carried on in the name of his children, as a cover to 
keep the property from his. creditors, then that the books were liable 
to sale on execution. This charge was also criticised on the argu- 
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ment, though no exception was taken to it, because the question 
was submitted, whether the store belonged to Dr. Carhart, when 
there was no claim or pretence that it did. But the court likewise 
submitted the question, whether Dr. Carhart owned the property or 
books in trade. And while the evidence showed that the plaintiffs 
had in the store other books for sale besides those they had received 
from their father, yet the meaning of the charge is plain. As there 
is no legal restraint upon the debtor against selling, or even giving 
away, his exempt property, we cannot see that the motive with 
which he does it is material, so long as there is no secret trust in his 
favor. 

Our views upon the controlling question in the case render it 
unnecessary to notice specifically the refusal to give the instructions 
asked by the defendant. 

The judgment of the Circuit Court is affirmed. 

Ryan, C. J., dissented. 

The doctrine of this case seems unques- 
tionably correct, both upon principle and 
authority. In respect to the analogous 
case of a fraudulent conveyance of real 
estate, subject to the right of homestead, 
the great weight of authority is in favor 
of the doctrine that a conveyance set aside 
for fraud, at the suit of the husband's cred- 
itors, does not estop the grantor or his 
wife from claiming a homestead in the 
premises thus conveyed : Thompson on 
Homesteads and Exemptions, <S 408 ; 
Kuevan v. Specker, 1 1 Bosh 1 ; Cox v. 
Wilder, 2 Dill. C. C. 45 ; Smith v. Kehr, 
Id. 63 ; Ctvmmm v. Bennett, 68 N. C. 
494 ; Danforth v. Beattie, 43 Vt. 138 ; 
Sears v. Hanks, 14 Ohio St. 298 ; Castle 
v. Palmer, 6 Allen 401 ; Pennington v. 
Seal, 49 Miss. 527 ; Edmonson v. Mea- 
cham, 50 Id. 34 ; Smith v. Ramsey, 33 
Mich. 191 ; McFarland v. Goodman, 6 
Biss. Ill; Dreutser v. Bell, 1 1 Wise. 
114; Pike v. Miles, 23 Id. 164; Mur- 
phey v. Crouch, 24 Id. 365 ; Wood v. 
Chambers, 20 Tex. 254 ; Vogler v. Mont- 
gomery, 54 Mo. 577 ; Huganin v. Dewey, 
20 Iowa 368 ; Muller v. Inderreiden, 79 
111. 382 ; White v. Givens, 29 La. Ann. 
571; Cottenham's Succession, Id. 669. 



See also, Green v. Marks, 25 111. 221 ; 
Cole v. Green, 21 Id. 104. There are, 
however, a number of cases holding the 
contrary doctrine : Getzler v. Saroni, 18 
111. 511 ; Piper v. Johnston, 12 Minn. 
60 ; Chambers v. Sallie, 29 Ark. 407 ; 
Huey's Appeal, 29 Penn. St. 219 ; Cur- 
rier v. Sutherland, 54 N. H. 478 ; Gibbs 
v. Patton, S. C. Tenn., 11 Chicago Leg. 
News 398. 

The reasons assigned for this rule, as 
deduced from the cases by Mr. Thomp- 
son, in his valuable work on Homesteads 
(U 409, 410), are stated to be, "first, 
that the homestead privilege is created for 
the benefit of the wife and children, as 
well as for that of the husband and father ; 
and, therefore, it is not right that the for- 
mer should be prejudiced by the wrongful 
act of the latter ; second, that the con 
veyance being void as to creditors, it 
stands as to them as though it had never 
been made. If it had not been made, 
the debtor or his wife could have asserted 
the right of homestead in the premises 
against them ; and they cannot assume 
the inconsistent positions of asserting the 
nullity of the conveyance, and claiming a 
right under it ;" as they must by insisting 
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that it is fraudulent and void as against 
them, and at the same time of sufficient 
validity to work an estoppel or constitute 
anabandonmentofthehomestead. "Ex- 
pressed in still another way, the interest, 
which the creditor has in the property by 
virtue of his lien, is a derivative interest, 
proceeding from the debtor and depend- 
ent upon his title. Hence the creditor 
cannot acquire a right under the debtor's 
title, and at the same time impeach that 
title. He cannot sell, under his execu- 
tion, the debtor's title, and at the same 
time deny the debtor's, rights of home- 
stead on the ground that the latter has 
no title:" (§ 410.) Another reason, 
and one that seems entirely satisfactory, 
is that the homestead being exempt from 
sale on execution at the suit of creditors, 
the latter cannot be injured by any dis- 
position that may be made of it, and can- 
not, therefore, predicate fraud of any con- 
veyance of the property ; or, as stated by 
Mr. Thompson (J 411), "as to exempt 
property there are, within the meaning 
of the Statute of Frauds, no creditors. 
Statutes creating exemptions were not de- 
signed to imprison the debtor in his home- 
stead, nor to fetter the transfer of his 
chattels." Upon the same ground rests 
the English doctrine that in order to make 
a voluntary conveyance void as to cred- 
itors, either existing or subsequent, it is 
indispensable that it should transfer pro- 
perty, which would be liable to be taken 
in execution for the payment of debts : 
1 Story's Eq. Jur., I 367. 

Where the fraudulent conveyance in- 
cludes not only the homestead, but other 
property also, which is not exempt, or 
where the homestead exceeds the value 
allowed by law, as to such other property 
or the excess in value over the amount 
exempted by law, the conveyance may 
of course be attached by creditors, and 
such excess subjected to the payment of 
their claims in the manner provided by 
the law. And where the owner of a 
homestead, in order to defraud his cred- 
itors, conveys it to another with a secret 



reservation in favor of himself or some 
other member of his family, neither ho 
nor they, in the event of his death, can 
claim another homestead or an allow- 
ance in lieu thereof, out of the corpus of 
his estate not embraced in such convey- 
ance. This is but another application 
of the obvious rule that, as against cred- 
itors, no single debtor nor any single 
family of a debtor can hold two home 
steads : Thompson on Homesteads, 
H 279, 419 ; Currier v. Sutherland, 54 
N. H. 475 ; Woodail v. Eudd, 41 Tex. 
375. 

As to fraudulent dispositions of chat- 
tels exempt from sale on execution, it 
would seem clear that the same princi- 
ples should prevail ; and so many cases 
hold. See Vaughan v. Thompson, 17 
111. 78 ; Cole v. Green, 21 Id. 105 ; Mc- 
Cord v. Moore, 5 Heisk. 734 ; Calla- 
way v. Carpenter, 10 Ala. 500 ; Wilcox 
v. Hawley, 31 IS. Y. 648 ; Eelrich v. 
Campbell, 14 Penn. St. 263 ; Duvall v. 
Rollins, 68 N. C. 220 ; s. c. 71 N. C. 
221 ; Moseley v Anderson, 40 Miss. 49 ; 
Meyehe v. Draper, 21 Mo. 510 ; An- 
thony v. Wade, 1 Bush 110 ; Patton v. 
Smith, 4 Conn. 450 ; Tracy v. Cover, 
28 Ohio St. 61. See also Vandibur v.. 
Love, 10 Ind. 54. The contrary is, how- 
ever, held more or less distinctly by a 
considerable number of cases. See Cook 
v. Scott, 1 Gilm. 344 ; Cassell v. Wil- 
liams, 12 111. 390 ; Diffenderferv. Fisher, 
3 Grant Cas. 30 ; Freeman v. Smith, 30 
Penn. St. 264 ; Gilleland v. Rhoads, 34 
Id. 187 ; Smith v. Emerson, 43 Id. 456 ; 
Emerson v. Smith, 51 Id. 90 ; Strousev. 
Becker, 38 Id. 190 ; Larkin v. McAn- 
nally, 5 Phila. 17 ; Carl v. Smith, 8 Id. 
569 ; Mandlove v. Burton, 1 Ind. 39 ; 
Sugg v. Tillman, 2 Swan 208 ; Byrd 
v. Curlin, 1 Humph. 466 ; Brackett v. 
Watkins, 21 Wend. 68. 

The rule as to chattels is also doubt- 
less subject to the same limitation which 
prevails in respect to real estate, that 
where a gift of exempt property is made 
with a secret reservation for the benefit 
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of the donor, he cannot thereafter acquire under him be entitled to claim the bene- 

other exempt property and claim the fit of the exemption. The true test 

benefit of the exemption as to both the seems to be that stated in the principal 

property disposed of and that newly ac- case. Was the sale or gift valid when 

quired. Nor, as it clearly seems, if the ma de ? If the ownership and title then 

sale or gift is merely colorable, and the passed absolutely from the debtor so that 

relation of the owner to it or Ins eircum- he could not afterward have or claim any 

stances subsequently so change that he benefit from it, no fraud has been com- 

would no longer be entitled to claim it mitted and the transfer is unimpeachable 

as exempt, if there had been no dispo- on the part of creditors, 
sition of it, will he or those claiming Marshall D. Ewell. 
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UNITED STATES MORTGAGE CO. v. J. GROSS et al. 

Foreign corporations were not authorized, in Illinois, prior to the Act of April 9th 
1875, to loan money within that state, and securities for money so loaned were void, 
but that act not only enables them to loan money there, but also validates their pre- 
vious loans, and is constitutional. 

The comity between states does not require that a state should allow a foreign cor- 
poration to exercise powers denied to its own corporations. 

This was a cross-bill filed by Gross, as a second mortgagee, to 
declare null and void the first mortgage, held by the U. S. Mort- 
gage Co., on the ground that it was a foreign corporation, and for 
other relief. 

Baker, J. — We will first examine as to the validity of the mort- 
gage executed by Lombard to the United States Mortgage Co. 

The charter of that company is not incorporated in the record, 
but from its name, the character of its transaction here involved, and 
the facts appearing in the case, we may reasonably conclude its 
principal or sole business was, and is, to loan money, taking to 
itself mortgages on real estate to secure the same. 

The general incorporation law of 1872, which was in force when 
the mortgage was executed, provided for the formation, in the state, 
of companies for any lawful purpose, expressly excepting, however, 
corporations for banking, insurance, real estate brokerage, opera- 
tion of railroads, and the business of loaning money. Section 26 
of the act provided that " foreign corporations, and the officers and 
agents thereof, doing business in this state, shall be subjected to all 
the liabilities, restrictions and duties that are or may be imposed 
upon corporations of like character organized under the general laws 
of this state, and shall have no other or greater powers. 



